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NE eT Ne eae eee 


(i) 
QUESTIONS PRESENTED 


1, Where two co-partners have engaged in a business partner- 
ship for a period of years under a valuable trade name, may one co- 
partner usurp the partnership good will and the trade name of the part- 
nership and individually continue to do business to the exclusion of his 


co-partner ? 


2. Did the trial court err in construing the agreement of the 
partners by holding that the involuntary ouster of appellant fell within 


"retirement"? 


3. Is the appellee partner, who continues to use the partnership 
asset of good will without an accounting therefor to his co-partner, lia- 
ble to appellant for a pro tanto share of the profits earned subsequent 
to the date of the usurpation of good will? 


4. Whether the Court erred in not admitting evidence proffered 
by appellant that would have established that the appellee offered to sell 
the partnership good will to appellant for a fixed sum. 


5. Whether the Court erred in not admitting evidence proffered 


by appellant that the reason appellant rejected the appellee's offer to 
sell the appellant the partnership good will was because of appellee's 


probable imminent retirement. 


6. Whether the Court erred in not admitting into evidence the 
partner's evaluation of good will based upon the sales price of the busi- 


ness less all assets which were to be separately accounted for. 


7, Whether the District Court erred in refusing to enforce the 


arbitration clause of the partnership agreement, 


JURISDICTIONAL STATEMENT 

STATEMENT OF THE CASE 

STATUTES INVOLVED 

SUMMARY OF ARGUMENT 

ARGUMENT: 
Good Will is Property 
Meaning of Retirement 
Recovery For Use of Good Will 
Good Will Value of Hart & Harkins 
Evidence as to Value of Good Will 
Contract Construction 
Arbitration 


CONC LUSION 


TABLE OF CASES 


Anderson v. Droge, 248 N.W. 344 (Iowa 1933) 

Blut v. Katz, 99 A. 2d 785 (NJ. 1953) rg : . . 
Burke v. Canfield, 74 U.S. App. D.C. 6, 121 F.2d 877 (1941) 
Chamberlin v. Dunlop, 126 N.Y. 45, 26 N.E. 966 (1891) . 


Commissioner of Corporations and Taxation v. Ford Motor Co., 
308 Mass. 558, 33 N.E. 2d 318 (1941)  . ; . c 


Evans v. Gunnip, 135 A, 2d 128 (Del. 1957) ‘ 3 


George v. Capital Traction Co., 54 ADP: D.C. 144, 295 
Fed. 965 (1924) ‘ 3 5 ‘ . 


Hewett v. Lewis, 4 Macke (15 D.C. 1885)10 : . 


Holmes v. Keets, 58 F.Supp. 660 (1945) Aff. 80 U.S. a 
D.C. 327, 153 F.2d 132 (1946) : 5 


Hudson v. Kemper, 153 A, 2d 316 (Mun. App. D.C. 1959) 
Hudson v. Lazarus, 95 U.S. App. D.C. 16, 217 F.2d 344 (1954) . 


International Assoc. of Machinists v. The Electrum Vacuum Cleaner 
Div., General Elec. Co., 186 N.E. 2d 167 (Com. Pl. Ohio 1949). 


(iv) 


Jones..v. Halun, 111 U.S. App. D.C. 340, 296 F. 2d 597 
(1961) cert. denied 370 U.S. 904, 8 L. Ed. 2d 401, 
82 S.Ct. 1249 (1962) : : 


Kelly v. Jackson, 6 Peters 622, 8 L. Ed. 523, 31 S.Ct. 
621 (1832) ‘ . 


Klein v. Miles, 35 A. 2d 243 (Mun.. App. D.C. 1944) 


Kyne v. U.S., 180 F. Supp. 53 (D.C. Ky. 1960) 
McLenn v. Commissioner, 131 F. 2d 165 (1st Cir. 1942) 
Meeker v. Stuart, 188 F. Supp. 272 (1960), Aff. 110 U. Ss. aoe 
D.C. 161, 289 F. 2d 902 (1961) - A 
Metro. Indus. Painting Corp. v. Terminal Const. Co., 
181 F.Supp. 130 (D.C. N.Y. 1960) - ‘ 


Metro. Indus. Painting Corp. v. Terminal Const. Co., 
Inc., 287 F.2d 382 (2d Cir. 1961) 


Nathan v. Bacon, 72 Atl. 359 (Ch. N.J. 1909) 


Robert Lawrence Co. v. Devonshire Fabrics, Inc., 
271 F. 2d 402 (2d Cir. 1959) 


Smith v. Indemnity Ins. Co., 115 U.S. ee D.C. 295, 
318 F.2d 266 (1963) 


Sullivan v. Lear, 23 Fla. 463, 2 So. 846 (1887). ‘ 
Walsh v. Schafer, 61 A. 2d 716 (Mun.. App. D.C. 1948) 
Vanderplow v. Fredericks, 32 N.W. 2d 718 (Mich.. 1948) 


OTHER AUTHORITIES 


1 Rowley on Partnership, (2d ed. 1960) §30.1 
24 A.L.R, 1285 . . < s . 
24 Am. Jur., Good Will, 84 


STATUTES 


The Act of September 27, 1962, 76 Stat. 636, Title 41, 
§301, et seq. D.C. Code eK ed. Uniform Partnership 
Act : i 


The Act of July 30, 1947, 61 Stat. 669, 9 U.S.C.A. 84, as 
amended by the Act of eons 3, 1954, 68 Stat. 
1233, 9 U.S.C.A. 84. 3 ‘ : 


Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 19,155 


CHARLES E, BARNES, 


Appellant, 


Vv. 


LLOYD L. HARKINS, 
Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


The jurisdiction of the United States District Court for the Dis- 
trict of Columbia was predicated on Title 11, D. C. Code §306. The 
jurisdiction of this Court is based upon the Act of October 31, 1961, 
65 Stat. 726, as amended, 28 U.S.C.A. §1291. 


2 
STATEMENT OF THE CASE 


By agreement dated September 6, 1951 [ App. No. 20], 
the appellee Harkins and one Leon M. Golding entered into a partnership 
agreement to engage in the shorthand reporting business under the name 


of Hart & Harkins and wherein Mr. Golding, in consideration of Six Thou- 
sand Six Hundred Sixty-six and 66/100 Dollars ($6,666.66) paid to the 
appellee for the use of the name of Hart & Harkins, acquired a 33-1/3% 


interest in that partnership. 


The agreement of September 6, 1951 between Leon M. Golding and 
appellee set forth that the appellee was at the time "presently engaged 
in the business of reporting under the name of Hart & Harkins, a trade 
name * * *" and established a™®* ** good will-value to-the trade name 
of Hart & Harkins * * *" fixed at $20,000.00, Golding paid $6,666.66 to 
appellee "* * * for the use by this partnership of the name of Hart & 


Harkins * * *." 


Under paragraph 6 of that agreement, Golding further contributed 
one-third (1/3) of the total capitalization of $4,500.00 or the sum of 
$1,500.00. In return, Golding received a one-third (1/3) interest in the 
partnership and the appellee retained a two-thirds (2/3) interest. 


Paragraph 12 contemplated "* * * dissolution or termination * * *" 


and recognizing that differences might arise, provided for arbitration. 


Paragraph 14(a) provides, "Bither partner may retire from the 
partnership upon giving Ninety (90) days written notice to the other part- 


ner.” 


Sub-paragraph 14(b) recites, "Retirement, death or insanity of a 
partner shall immediately dissolve the partnership." 


Sub-paragraph 14(c) states, "Tn the event of the dissolution of the 
partnership (by the retirement of a partner) Harkins be entitled to the 
exclusive use of the name Hart & Harkins and of the good will value of 
said name * * * and he shall make no payment to Golding or his legal 


3 
representative of his good will value except [not here pertinent] * * *." 


Sub-paragraph 14(d) provides for the disposition of good will value 
in the event of dissolution by the death or insanity of Golding and sub- 
paragraph 14(e) provides for the disposition of the good will value in the 
event of dissolution of the partnership by the death or insanity of appellee. 
Both sub-paragraphs provided that the survivor would have the right to 
the use of the good name of Hart & Harkins and the good will value at- 
tached thereto. 


Paragraph 15 recites that upon dissolution of the partnership, as- 
sets remaining after satisfaction of debts were to be distributed to each 
partner according to his proportionate interest, and specifically discludes 
the computation of value for good will or firm name in the computation of 
a partner's interest in the event of dissolution, which is defined in the 
contract as retirement, death or insanity. However, termination for any 
other reason contemplates compensation for the value of good will or the 


' firm name. 


Agreement of January 1, 1956 
[App. No. 9] 

The Agreement of January 1, 1956, perpetuates the good will value 
in the trade name of Hart & Harkins at $20,000.00. In that agreement 
between appellant, appellee and Golding, Barnes in consideration of the 
sum of Four Thousand Dollars ($4,000.00) acquired a 20% interest in 
the good will of Hart & Harkins and appellee and Golding, respectively, 
retained 60% and 29% interests. The capital of the partnership 
was $5,000.00, each contributing his percentage interest according to 
his ownership. Profits and losses were to be similarly distributed or 


borne, 


Paragraph 12 provided — as did the corresponding paragraph of 
the Agreement of September 6, 1951 — that in the event of a dispute or 


difference during the continuance or after the dissolution or termination 
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of the partnership, such dispute or difference would be referred to arbi- 


tration; and set forth the procedure to be used. 


Paragraph 14(a) of the Agreement of January 1, 1956, stated — as 
did its predecessor Agreement — that any partner may retire from the 


partnership, upon appropriate notice. 


Paragraph 14(b) states — contrary to the corresponding paragraph 
of the predecessor Agreement — that retirement, death or insanity of a 
partner shall not dissolve the partnership and that the profit and loss 
sharing interest of the remaining partners shall continue in the same 
ratio which they bore each other prior to such retirement, death or in- 
sanity. 


Paragraph 14(c) further provides that: 


"In the event that the partnership is conducted by two 
of the three partners by reason of the death, retire- 
ment, or insanity of one of the partners, then, upon 
the death, retirement, or insanity of either one of the 
two remaining partners, the partnership shall be dis- 
solved and the remaining partner shall be permitted 
to use the name of Hart & Harkins, so long as he 
shall continue in the reporting pusiness, either alone 
or with other partners * * *." 


Paragraph 15 of the Agreement of January 1, 1956, provides: 


"Upon final dissolution of the partnership, the affairs 
of the partnership shall be liquidated forthwith." 
(Emphasis supplied). 
That paragraph further provides that upon final dissolution, no value for 
good will or firm name shall be included in any computation of a partner's 


interest. 


By the Agreement of April 4, 1958 — to which all three parties were 
signatory — appellant and appellee, for pecuniary consideration, pur- 
chased an additional five (5) and fifteen (15) per cent, respectively, of 
the business good will from Golding, who retired. On or after that date, 


appellant and appellee owned twenty-five (25) per cent, respectively, of 


the business trade name, good will and capital assets. 


) 


In the early part of September, 1961, the appellant was informed 
by the appellee's lawyer that the appellee desired to terminate the part- 
nership [Tr. 13]. The appellant agreed to permit Mr. Harkins to with- 
draw from the partnership, providing, since this was not a voluntary re- 
tirement on appellant's part, appellee would account to and remunerate 
appellant for appellant's 25% interest in the good will of the firm [Tr. 14, 
41]. 


Appellant was asked by appellee that appellant remain as a reporter 
for the firm Hart & Harkins [Tr. 40] and appellant agreed, providing he 
was compensated for his interest in the partnership good will [Tr, 41}. 
Appellant through his counsel [Tr. 18] attempted to carry the dispute as 
to good will to arbitration, however, the appellee at all times refused to 


submit the dispute to arbitration. 


The appellant, plaintiff below, moved to compel appellee, defendant 
below, to submit the dispute to arbitration, which motion was denied by 


the Honorable Judge Keech [App. No. 5]. 


STATUTES INVOLVED 


The Act of September 27, 1962, 76 Stat. 636, ef seq., Title 41, 
D. C. Code (1961 ed.), §301, et seg., Uniform Partnership Act: 


§41-328 — ''The dissolution of a partnership is the 
change in the relation of the partners caused by any 
partner ceasing to be associated in the carrying on 
as distinguished from the winding up of the business." 


§41-329 — "On dissolution the partnership is not ter- 
minated, but continues until the winding up of partner- 
ship affairs is completed,” 


The Act of July 30, 1947, 61 Stat. 669, 9 U.S.C.A. 54, as amended 
by the Act of September 3, 1954, 68 Stat. 1233, 9 U.S.C.A. 84: 


"A party aggrieved by the alleged failure, neglect, 
or refusal of another to arbitrate under a written 
agreement for arbitration may petition any United 
States district court which, save for such agreement, 
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would have jurisdiction under Title 28, ina civil ac- 
tion or in admiralty of the subject matter of a suit 
arising out of the controversy between the parties, 

for an order directing that such arbitration proceed 

in the manner provided for in such agreement. . ee 
The Court shall hear the parties, and upon being satis - 
fied that the making of the agreement for arbitration 
or the failure to comply therewith is not in issue, the 
court shall make an order directing the parties to pro- 
ceed to arbitration in accordance with the terms of 

the agreement. * * * If the making of the arbitration 
agreement or the failure, neglect, or refusal to per- 
form the same be in issue, the court shall proceed 
summarily to the trial thereof, If no jury trial be de- 
manded by the party alleged to be in default, ... the 
court shall hear and determine such issue. * eat 
(Emphasis supplied). 


SUMMARY OF ARGUMENT 


There was evidence that the firm Hart & Harkins enjoyed a valu- 
able asset of good will which was not accounted for by the appellee. 
Appellant must receive just compensation for that asset usurped by ap- 


pellee. 


"Retirement" without compensation for good will, as used in the 
agreement, contemplates voluntary retirement of a partner, or a final 


liquidation of the business conducted in the partnership name. 


Since the appellee is using the valuable partnership asset of good 
will attached to the name Hart & Harkins, he must, from the date of its 
usurpation to present, account to appellant for appellant's pro vata share 


of the profits. 


A sum equal to the difference between the market value of the busi- 
ness less the value of fixed assets is the value of good will. 


In any event, the value of good will is no less than the value placed 


upon it in the partnership agreement, that is, Twenty Thousand Dollars. 


Appellant, as per the agreement of the parties, is entitled to twenty- 


five (25) per cent of the value of good will. 
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An ambiguous contract is to be construed against the party who 
drew it. 


"Retirement" without compensation for good will as used in the 
agreement contemplates voluntary retirement of a partner or a final 


liquidation of the business conducted in the partnership name and assets. 


ARGUMENT 


L 
GOOD WILL IS PROPERTY 


"It is not necessary to consider exhaustively | 
what constitutes good will. It is, of course, charac- 
teristic of the going business and essentially is con- 
stituted in the tendency of customers to return for 
trade to those with whom they are accustomed to 
deal. Many and varied elements may hold out the 
lure to return, They include an established trade | 
name, a specific or general location, a reputation : 
for service, personal attention, reasonable prices, 
etc, For most purposes, good will must be dealt | 
with legally in connection with the business of which 
it has been said to be parasitic." Burke v. Canfield, 
74 U.S. App. D.C. 6, 9, 121 F.2d 877 (1941). 


In Burke it was held that one who usurps good will must account 
for it. Good will is uniformly recognized as a species of property and 
constitutes a valuable asset of the business, capable of being measured 
in money. 24 ALR 1285, 24 Am.Jur. Good Will, 84, The assets of a 
business are not limited to its tangible property, but include good will. 


Meeker v. Stuart, 188 F, Supp. 272 (1960), affirmed 110 U.S. App. D.C. 
161, 289 F.2d 902 (1961). 


IL 


MEANING OF RETIREMENT 


Upon dissolution of the partnership occasioned by the retirement, 


death or insanity of one of the partners, the Agreement provides that 
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there will be no computation of any partner's interest in the value of good 
will or the firm's name. Retirement is used in the contract in its ordi- 
nary and normal usage and implies that the motive of the retiree origi- 
nated in him, Retire is defined in International Association of Machinists 
vy. The Electrum Vacuum Cleaner Division, General Electric Company, 
136 N.E. 2d 167, 168 (Com. Pl. Ohio, 1949): 
"x * * Webster defines retire as follows: 'To with- 
draw from office, a public station, business or the 
like; "as having made a large fortune, he retired’ 
and defines withdraw: 'To disengage or remove 
one's self.’ Certainly in the popular sense, to re- 
tire implies that at least part of the motive power 
creating the resultant situation originated in the 


person whose status has changed. Children are put 
to bed, adults retire.” 


In Blut v. Katz, 99 A.2d 785, 789 (N.J., 1953), the Court stated: 


“The trial court denied its [good will] inclusion 
relying on the original partnership agreement, which 
provided if any partner voluntarily withdrew, then 
good will should not be cons idered in determining the 
amount due. The Appellate Division, however, logi- 
cally points out that the withdrawal here was not volun- 
tary but was caused by death and the contingency of 
death was never considered or contemplated in the 
partnership agreement as drawn." 

The Court pointed out that ‘retire’ comes from the French roots 
yetiren, meaning back, and firey, meaning to draw, hence the word "re- 


tire’ means to withdraw back; it must be a voluntary act. 


Upon the facts under consideration by this Court, the appellant did 
not voluntarily retire; to the contrary, he specifically informed appellee 
that he, the appellant, was entitled to and expected to be remunerated 
for his interest in the good will value of the firm, Hart & Harkins. 


To interprete the contract in the manner in which it was construed 
by the learned trial judge would lead to an unjust and unreasonable re- 


sult not intended by the parties. Such a construction would have given 


appellee or appellant, had the idea originated in him, the option to usurp 
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the good will value of the long established trade name of Hart & Harkins 
at any time by informing the other partner that he no longer desired to 
continue the partnership. According to the construction placed upon the 
contract, appellee could have ousted appellant from the benefits of the 
partnership without any remuneration whatsoever, other than his pro- 
portionate interest in the tangible assets, 7.¢., inventory, equipment and 
accounts receivable. Would not the appellant have had the same right by 
ousting appellee? Under the construction given their agreement by the 
trial court, appellant would have had the same right. It is submitted that 
the contracting parties never had that intention and that the agreement 
does not support any such intention or construction. Hence, appellant 
must receive what is his: his interest in the value of good will. 


Ti, 


RECOVERY FOR USE OF GOOD WILL 


The moment the partnership ceases, the partners become tenants 
in common of the partnership property. Hewett v. Lewis, 4 Macke (15 
D.C. 1885) 10, and the remaining partner becomes liable for profits on 
continued use of the partnership property. Hudson v. Kemper, 153 A.2d 
316 (Muni. App, D.C., 1959). For one partner cannot directly or indirect- 
ly use partnership assets for his own benefit. Holmes v. Keets, 58 F. 
Supp. 660 (1945); affirmed 80 U.S. App. D.C. 327 (1946). 


Good will is to be included as an asset in determining the capital 
upon which a claim to a share of the subsequent earned profits is based. 
This is true even though the good will is not represented on the partner- 
ship balance sheet, 55 ALR 67, and cases citedtherein. The ‘partner who 
wrongfully usurps good will must account for the benefit of profits de- 
rived from its utilization. Anderson v. Droge, 248 N.W. 344 (Iowa, 1933); 
McLenn v. Commissioner, 131 F.2d 165 (1st Cir., 1942). 


Since the partnership balance sheet is not an accounting between 


the partners, but between the partnership and the partners, Kyne v. U.S., 
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(D.C. Ky., 1960) 180 F. Supp. 53, the existence of good will is not nega- 
tived by omission to carry it upon the books at a certain valuation, and 
a business may have valuable good will even though the business may 
have been conducted at a loss during certain years. Commissioner of 
Corporations and Taxation v. Ford Motor Co., 308 Mass. 558, 33 N.E. 
2d 318 (1941). 


Where a partner continues in use of a partnership asset and re- 
fuses to account to his co-partner for that asset, the partner that con- 


tinues to operate the business as a sole proprietor in utilization of the 


partnership assets must account to his co-partner for a pro vata share 
of the profits. Vanderplow v. Fredricks, 32 N.W. 2d 718 (Mich., 1948). 


In 1 Rowley on Partnership, (2nd ed. 1960) §30.1, page 582, the 
author states, citing almost two full columns: of authorities:. 
‘That the partnership continues even after dissolu- 
tion for the purpose of settling its affairs is so 
firmly settled that the citation in full of the numer- 
ous authorities holding to that effect is practically 
unnecessary." 

Dissolution, as used in the partnership agreement, is to be given 
the ordinary and common usage ascribed to that term. And upon dis- 
solution of a partnership, the powers of the partners over the assets 
continue only as far as it is necessary to wind up the firm affairs. Ap- 
pellee may not continue to use the assets of the partnership to the ex- 
clusion of the appellant without fully accounting to appellant for appel- 
lant's proportionate interest in the firm's good will, but since he has 
utilized the partnership property he must account to appellant for sub- 
sequently earned profits. Nathan v. Bacon, 72 Atl, 359 (Ch. N.J., 1909). 
That principal is carried over and codified in the Uniform Partnership 
Act, effective September 27, 1962. 
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Iv. 


GOOD WILL VALUE OF HART & HARKINS 


The owner of property is competent to testify to the value thereof. 


Walsh v. Schafer, 61 A.2d 716 (Muni. App. D.C., 1948). [See also, 
Sullivan v. Lear, 23 Fla. 463, 2 So. 846 (1887); Chamberlin v. Dunlop, 
126 N.Y. 45, 26 N.E. 966 (1891).] 


The appellant testified that he valued the good will of the partner- 
ship Hart & Harkins at $37,000.00, exclusive of accounts receivable and 
deducting therefrom the value of inventory and fixed assets which totaled 
the sum of approximately $3,000.00. The defendant testified that he never 
gave any thought to the value of the good will of the firm and declined to 
evaluate it [ J.A. 17; Tr. 123]. Since the valuation of $37,000.00 is 
uncontradicted, the appellant is entitled to one-fourth of that sum, or 
$9,250.00 plus, of course, one-fourth of the profits of the firm earned 
subsequent to December 31, 1961. | 


The law in this jurisdiction is succinctly stated by this Court in 
George v. Capital Traction Co., 54 App. D.C. 144, at 147, 295 Fed. 965 
(1924): 


"But where the testimony is all one way, and is not 
immaterial, irrelevant, improbable, inconsistent, 
contradicted or discredited, such testimony can not 
be disregarded or ignored by judge or jury, and if 
one or the other makes a finding which is contrary 
to such evidence, or which is not supported by it, an 
error results, for which the verdict or decision, if 
reviewable, must be set aside. To hold otherwise 
would vest triers of the facts in cases subject to re- 
view with authority to disregard the rules of evidence 
which safeguard the liberty and estate of a citizen.” 


The law is well settled. Kelly v. Jackson, 6 Peters 622, 8 L.Ed. 523, 31 
S.Ct. 621 (1832); Hudson v. Lazarus, 95 U.S. App. D.C. 16, 217 F.2d 344 
(1954); Jones v. Halun, 111 U.S. App. D. C. 340, 296 F.2d 597 (1962); 
denied 370 U.S. 904, 82 S.Ct. 1249 (1962). 
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V. 


EVIDENCE AS TO VALUE OF GOOD WILL 


The evidentiary matters on appeal may all be treated together. 
There was evidence proffered that the appellee through his counsel 
transmitted to Mr. Bastian, appellant's counsel, an offer to sell appel- 
lant appellee's interest in good will for the sum of $30,000.00 [ J.A. 23- 
27]. That offer was a valuation made by the appellee and probative of 
the value of good will and should have been admitted into evidence. 
Evans v. Bunnip, 135 A.2d 128 (Del., 1957). The offer was transmitted 
by appellee's attorney who had the apparent authority to make that rep- 


resentation. 


The trial court further erred in not admitting into evidence the 
proper reason why appellant did not purchase the interest of appellee. 
The appellant would have testified that the age differential between the 
partners (appellant was 38 and appellee was 73) dictated that it would 


be to appellant's best interest just to wait for appellee's imminent re- 


tirement. [J.A. 31, 32, 34]. It is just common sense based upon hu- 


man experience. 


VL 


CONTRACT CONSTRUCTION 


A contract between parties, if ambiguous, is construed most un- 
favorable to the party who prepared the agreement. Moreover, there 
is no surer way to find out what the parties meant than to see what they 
have done. Klein v. Miles, 35 A.2d 243 (Mun. App. D.C., 1944). 


The agreement was prepared by appellee [J.A. 9 1; 
and Golding, in 1958, was paid for good will, even though he voluntarily 
retired [App. No. 11]. 
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ARBITRATION 


Generally, courts seek to uphold arbitration agreements, even 


where they are Somewhat uncertain and indefinite, the federal policy 
being to construe arbitration clauses liberally. Metro. Indus. Painting 
Corp. v. Terminal Const. Co., 181 F. Supp. 130 (D.C. N.Y., 1960). The 
general rule is that terms embodied in the agreement which are uncer- 
tain to the extent that the intention of the parties is not clear, and can- 
not be ascertained by the ordinary rules of construction, are to be con- 
strued most strongly against the maker (appellee) and liberally toward 
the signatory (appellant). 


Section 12 of the partnership agreement states that disputes aris- 
ing under the agreement are to be submitted to the American Arbitra- 
tion Association, Notwithstanding this provision, the dispute'was never 
arbitrated even though appellee contended that a valid arbitration took 
place [ Appendix No. 4]. Appellant sought arbitration by mo- 
tion [Appendix No. 5 ], which was, it is contended, erroneously 
denied by the trial court [ Appendix No. 5]. Said denial was con- 
trary to the liberal policy the federal courts have adopted in promoting 
arbitrations. This liberal construction approach is not only conducive 
to trade and business relations, but is probably most consonant with the 
intention of men when entering into a contractual agreement. Robert 
Lawrence Co. v. Devonshire Fabrics, Inc., 271 F.2d 402 (2d Cir., 1959). 


Applying the above principles, together with their rationale, and 
applying same to the arbitration clause in the partnership agreement, 
one must contend that the parties sought to protect their status by sub- 


mitting any controversies to arbitration. 


With this in mind, and the general rules of construction set forth 
above and in Smith v. Indemnity Ins. Co., 115 U.S. App. D.C, 295, 318 
F.2d 266 (1963), together with the liberal construction under the federal 


policy in construing arbitration clauses set forth above and in Metro. 
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Indus. Painting Corp. v. Terminal Construction Co., Inc., 287 F.2d 382 


(2d Cir., 1961), appellant is entitled to arbitration of the dispute. 


CONCLUSION 


Appellant did not retire in the sense contemplated in the contract 
which disallowed any computation for good will. Retirement as contem- 
pated in the contract connotes a voluntary retirement. Appellant never 
agreed to giving away his ownership interest; he specifically stated, and 
it is not refuted, that he had at all times insisted on an accounting for 


good will. 


Inasmuch as appellee wrongfully usurped the partnership good will 
and continued to use that asset of the partnership as a sole proprietor, 
appellee is liable to appellant for profits made in the proportion of the 


value of good will as it bears to the total partnership assets. 


WHEREFORE, it is submitted that the order of the District Court 
dismissing appellant's complaint should be reversed and judgment en- 
tered in favor of appellant in the sum of $9,250.00, and that this cause 
further be remanded to the court auditor to compute the sum due appel- 
lant on account of the continued use of appellant's proportionate owner- 


ship of the asset of good will. 


Respectfully submitted, 


ERWIN A, ALPERN 


KARL G, FEISSNER 


1420 K Street, N. W. 
Washington, D. C. 


Attorneys for Appellant 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


CHARLES E, BARNES, 
Plaintiff, 
v. Civil Action No. 2051-63 


LLOYD L, HARKINS, 
Defendant. 
Washington, D, C. 
Friday, October 2, 1964 
Before the Honorable WILLIAM B. JONES, United States District 
Judge, at 10 a.m. today, for trial. 
Appearances: 
For plaintiff: 
Mr, ERWIN A. ALPERN 
For defendant: 
Mr. MARK P, FRIEDLANDER 
2 * * 
CHARLES E, BARNES 
being first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. ALPERN: 
* * * * * 
Q. Was there a time, Mr. Barnes, that you were partners in the 
reporting firm trading as Hart & Harkins? A. Yes, sir. | 
Q. And would you tell me when you entered into that partnership? 
A. January 1, 1956. 


* 
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Q. And as a result of that contract, the execution of that contract, 
the fulfillment of the terms, what percentage of the firm did you own 
then? A. Twenty-five per cent at that time. 

* * * * * 

Q. Didthere come a time when you learned of Mr. Harkins’ in- 
tent to terminate the partnership? A. There did come a time when I 
learned he wanted dissolution of the partnership. 

Q. When was that, sir? A. It was inthe early part of September, 
1961. 


* * * * 


Q. During that conference, was an agreement reached? A. No, 
sir, there was no agreement reached as such, except as to distribution 
of money in the bank and a payment for whatever interest I had in the 
equipment and fixtures of the firm. 

We both stated our respective positions with respect to whether or 
not I was entitled to any money payment for the interest which I held in 
the firm at that time. 

THE COURT: You mean, Mr. Barnes, other than what would be 
paid for the distribution of money in the bank and fixtures and furniture ? 
It was something in addition to that that you both discussed? 

THE WITNESS: Yes, sir. We stated our positions, respectively, 
to Mr. Cohen, Mr. Harkins taking the position that he felt I was not due 
anything under the agreement; that there should be no payment to me 
for the interest or good will I held in the firm; and I stating that I felt 
that I should be entitled to receive compensation for the interest which 
I held in the firm, which I had acquired in the firm, and particularly 

since this was not a voluntary retirement on my part. Iwas being 
forced out. I was agreeable to going out, I did not want to be a partner 
with someone who did not want me to be a partner, and I was agreeable 
to getting out, provided I received fair compensation for the interest 
which Iheld. This was the point of dispute, Your Honor. 

THE COURT: As I understand, you did reach agreement with re- 


spect to distribution of money in the bank and your interest in the fixtures | 


and furniture. 
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THE WITNESS: Yes, sir; we reached a verbal agreement with re- 
gard to that, Your Honor. 

THE COURT: So that the remaining item, then, was the good will 
we are talking about now? 

THE WITNESS: Yes, sir. This is the whole nub of the problem. 

* * * * * | 
BY MR, ALPERN: 

Q. Subsequent to January 1, 1962 or December 31, 1961, did you 
receive any payment — well, you already stated you received payment 
for the money on hand, the bank accounts and the accounts receivable? 
A. Yes, sir. As far as Iknow, I received what was coming to me in 
that regard. 

THE COURT: That is, through December 31, 1961? Is that what 
you are speaking of now, Mr. Barnes? 

THE WITNESS: I received, Your Honor, periodically 25 per cent 
of the monies collected from accounts receivable, after December 31, 
1961. 

THE COURT: For work done prior to December 31, 1961? 

THE WITNESS: Yes, sir. 

BY MR, ALPERN: 


Q. After December 31, 1961 did you remain at the premises or 


with the firm as a working reporter? A. I did, sir. 
* * * * * 

Q. Now from December 31, 1961 to the date that you left, Mr. 
Barnes, were there any attempts made by you to arbitrate, to get this 
to arbitration, your dispute? A. There were, sir. 

* * * * * 

THE COURT: But are you willing to stipulate thrt you and Mr. 
Bastian — Mr. Bastian representing the plaintiff, Mr. Barnes — made 
efforts to arrive at some sort of an arbitration agreement and failed to 


do so? 


4 


MR, FRIEDLANDER: I thought we were trying to negotiate a settle- 
ment; I didn't know we were trying to arbitrate. But I think at one point 
we did. I will stipulate to that. 

* * * * * 

THE COURT: I don't think Mr. Barnes is asserting any claim here, 
as I understood it, that he did not get his proper proportionate share for 
the years 1956 through 1961. Are you, Mr. Barnes? 

THE WITNESS: Iam not asserting that, sir. 

THE COURT: Nor is he claiming, as I understand, that he did not 
receive his proper share of the accounts receivable, that is, the accounts 
receivable as of December 31, 1961 which were paid to him subsequently 
in 1962. Ithink Iam right in that. 

THE WITNESS: Yes, sir. AS far as I know, I have gotten what I 
was entitled to in that regard, Your Honor. 

THE COURT: And also I understand you are not contending that 


you did not receive your proportionate share of 25 per cent to this time 


of the physical assets, that is, desks, typewriters. 
THE WITNESS: You are correct, sir. 
THE COURT: So the only thing now we are actually driving at is 
what was the value of the good will of the business on December 31, 1961. 
Now if you think the profit and loss statements, Mr, Alpern, will 
reflect that better than some other schedule, you may put them in. 
* * * * * 
THE COURT: Gentlemen, why can't we do this, to expedite it? 
Why can't we go forward with this, I suppose it will be, 6-A through 6-E, 
which would be '57, '58, "59, "60 and ‘61, — 
* * * * * 
THE COURT: — and at the luncheon recess counsel can see if they 
can't come in and stipulate what the actual figures were for 1956? Can't 
we do that? 


* * 
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THE COURT: So was it in 1958. There was a net loss of $3,358.68. 
* * * * * 

THE COURT: And in '59 there was a profit of $239.84. Let's see 

what it was in 1957. In 1957 it was $6,005.54 net profit. 3 
* * * * x, 

THE COURT: * * * — that when it came about that this partner- 
ship was going to end, Mr. Cohen called Mr. Barnes; and as a result of 
that telephone conversation, eventually a meeting was had by Mr. Barnes 
and Mr. Harkins with Mr. Cohen. That resulted successfully in an agree- 
ment between the two men, Barnes and Harkins, as to an accounts re- 
ceivable distribution, an assets distribution, the contention remaining 


concerning Mr. Barnes’ right in the good will. Mr, Cohen either offered 


or it was suggested that he could arbitrate that question. According to 


Mr. Barnes’ testimony, Cohen asked Harkins whether or not such deci- 
sion as he would render would be binding. Mr. Harkins refused to go 
along. Mr. Barnes acceded to Mr. Harkins' views. And the result is 
that whatever happened is not binding. | 

Is that correct, sir? 

THE WITNESS: Yes, sir. 

* * 2 * x: 

A. LIbelieve it was some time in early 1963. This offer was not 
made personally and directly by Mr. Harkins. I don't mean to imply 
that by my answer, Your Honor. But it was made by communication 
through counsel. This was the offer submitted to me, as Mr. Harkins’ — 

THE COURT: Through your counsel; your counsel advised you 
what the offer was that had been submitted to him; is that right, sir? 

THE WITNESS: Yes, sir. 

THE COURT: I will receive it. Go ahead. 

BY MR, ALPERN: 
Q. What was that offer, or demand, if you wish? 
MR, FRIEDLANDER: My objection to this is on the basis it is 


hearsay. 
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THE COURT: Hearsay as far as counsel is concerned. 
39 MR, FRIEDLANDER: It is hearsay as far as this witness is con- 
cerned, because I have no opportunity — 
THE COURT: I will receive it. Go ahead, 
THE WITNESS: Thirty thousand dollars. This is the figure which 
he purportedly was willing to sell out to me for. 
BY MR, ALPERN: 
Q. And that was for his 75 percent interest? 
MR. FRIEDLANDER: It is understood I have a standing objection? 
* * * * * 
CROSS EXAMINATION 
BY MR. FRIEDLANDER: 
* * * * * 
. And you had a conversation with Cohen? A. Yes, Sir. 
You did return to the office after that, did you not? <A. Yes, 


Did you have a talk with Lloyd Harkins? A, Yes, sir. 
What did he say to you? A. What did Lloyd Harkins say to me? 
. yes. 


* * * * * 


A. Allright, sir, Itold him that I had met with Sid Cohen and Sid 


told me he wanted a severance of our relationship, a complete severance; 


that he wanted me out as his partner, and no longer wanted me associated 
with the business in any way. 

Mr. Harkins denied that this was precisely the case. He said that 
he would like to have me remain as a reporter; he did desire a termina- 
tion of our partnership agreement, 

Itold Mr. Harkins that Mr. Cohen indicated that he, Mr. Harkins, 
wanted a termination as of December 31, 1961, Ifurther told Mr. Harkins 
that I was agreeable to this, provided I was compensated for the interest 
which I had in the firm of Hart & Harkins. 


* * * 
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Q. Wasn't there some conversation about a notice of termination? 
A. There probably was, Mr. Friedlander. There was no point made by 
me as to — 

THE COURT: I don't think there is now. 

THE WITNESS: And there is not now, Your Honor. 

THE COURT: I understood Mr. Barnes to testify earlier, Mr. 
Friedlander, that when he knew that Mr. Harkins did not desire to have 
him as a partner any further, he wouldn't want to remain as a partner. 

THE WITNESS: That is absolutely right, Your Honor, 

THE COURT: And he accepted the 12/31/61 date, as he just testi- 
fied now, provided, of course, he was compensated for his interest in the 
business. 

THE WITNESS: Yes, Your Honor, 

* * * 
BY MR. FRIEDLANDER: 

Q. May Iask you, Mr. Barnes, whether or not you ever paid any 
capital into the partnership in accordance with the partnership agreement 
of January 1956, which has been marked Plaintiff's No. 1? And I call 
your attention to the page 3 of that agreement. A. No, sir, I did not pay 
any money into the capital account as such. 

Q. Did you make any payment when there was a loss in'the year of 
1959? A. No, sir, I did not. 


* * * * sa 


Q. The loss in the year 1956, did you make any payment towards 


that? A, No, sir. Iwas not requested to do so, Mr. Friedlander. 
*x * * * * 
Q. All right. For practical purposes, how did you receive Sums 
of money representing the collection on accounts which were due before 
December 31st, 1961? A. Through a special account that was set up in 
the bank. | 
Q. Who agreed to that account? You and Mr, Harkins, or did he do 


it alone? A. We agreed to it. It was set up initially at my request. 
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Q. And into that account went the collections on partnership ac- 
counts that were due prior to December 31st, 1961? A. As far as I 
know, they went all in that account, Mr. Friedlander. 

Q. How much money did you receive for these old accounts during 
1962? A. Ido not recall the exact amount, Mr. Friedlander. sas 

* * * * * 
REDIRECT EXAMINATION 
BY MR. ALPERN: 

Q. To clear up a discrepancy, or an ambiguity, Mr. Barnes, Mr. 
Friedlander I believe asked you on cross examination whether or not you 

paid into the firm for any losses the firm sustained in 1956 and 
1957. 

MR, FRIEDLANDER: We will concede that there was deducted, 
from year to year, whatever the capital account showed he owed, from 
prior profits. 

THE COURT: In other words, if the capital account, say for the 


year 1956, showed the plaintiff owing some $1240, when there was a profit 


made the following year, before the plaintiff received any portion of the 
profit, there was deducted $1240 from the capital account; is that correct? 

MR. ALPERN: Yes, Your Honor. 

THE COURT: Is that how it was done? 

MR. FRIEDLANDER: Yes, Your Honor. 

* * * * * 

THE COURT: Now, when the partnership terminated, December 31, 
1961, Mr. Barnes’ capital account, $701.29; and Mr. Harkins’, $2103.87. 

MR. FRIEDLANDER: That is right. 

* * * * * 
BY MR. ALPERN: 

Q. Mr. Barnes, prior to your entering into the partnership agree- 
ment, who approached whom to enter into the agreement? A. Mr. 
Harkins approached me and asked if I wanted to become a partner. He 
made the offer to me, and I accepted. 
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Q. The initial agreement, between or among you, Mr. Golding and 


Mr. Harkins, who prepared the contract? A, At that time George Hart, 
Jr., who is now Judge Hart. 

Q. But for whom? Of the parties, who had the contract prepared? 

A. Mr. Harkins, I presume, asked Mr. George Hart to prepare it. 
It was then submitted to Mr. Golding's attorney. And it became finalized 
and each one of us signed it. 3 

Q. Now, — A. Ihad no attorney in the matter, incidentally, Mr. 
Alpern. 

Q. Did you suggest any changes in any of the wording of the con- 
tract? A. I don't believe I had any suggestions to make, no. 

* * * * * 
RECROSS EXAMINATION 

BY MR. FRIEDLANDER: 

* * *x * * 

Q. I particularly call your attention to the wording of paragraph 15 
of the 1956 contract, and ask you if you knew that there was in the con- 
tract at the time you signed it, "No value for good will or firm name 
shall be included in any computation of a partner's interest." ‘Did you 
know that was in there when you signed it? A, Oh, absolutely. Iknew 
precisely what was in this contract at the time I signed it, Mr. Fried- 
lander, | 

x 
LLOYD HARKINS 
being first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR, FRIEDLANDER: 
* * ad * *! 
Q. And how old are you, Mr. Harkins? A. Seventy-three. 
Q. And what is your business or profession? A. Shorthand re- 


porting. 
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Q. How long have you been engaged in that business? A. Forty- 
five years in Washington. 
* * * * * 
Q. And among your partners was George L. Hart, Sr.? A. Yes. 
Q. And is Mr. Hart still living? A. Yes, he is. 
Q. And did you have an arrangement with him by which you could 
use his name inafirmname? A. Yes. 
Q. And was that use of his name subject to any restrictions or re- 
straints? A. Only while I controlled the business. 
* * * * * 
Q. But, as a result, Mr, Barnes became a partner? A. Yes. 
Q. How did he get to be a partner? Whose share did he acquire? 
A. He bought half of Golding’s share. 
Q. Did you sell him any of yours 2? A. I didn't sell him anything. 


Q. Have you ever sold him any part? A. Ihave never sold him 


anything. 


* * * * * 
Q. Did you have any agreements in writing involving the use of the 
name? Do you recall whether you put that in the contract? A. The use 


of the name was restricted. 


* * * * * 


Q. And then did there come a time when, because of the conduct of 


Mr, Barnes, you became dissatisfied with him as a partner? A. Yes. 


Q. Can you fix the date when you finally decided you were going to 
terminate the partnership? A. September 6th, 1961. 
Q. Now will you tell us who you talked to about that? A. I talked 
to Sidney Cohen. 
* * * * * 
Q. Well who was he? A. He was the counsel for the National Re- 
porters Council. 
* * * * * 
Q. And then after he talked to Charlie Barnes, did you have occa~- 
sion to talk to Barnes? A, Yes, Idid. 
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Q. Will you tell us what that conversation was, what was said by 
you or what was said by him? 

* * * * * 

THE WITNESS: That Mr. Cohen was willing to act as arbitrator, 
if I would give my consent, And I did give my consent. Charlie said that 
he would stay until the end of the partnership, December 31st, 1961; but 
he didn't make any commitment beyond that point, And he said that he 
did not want any attorneys, and asked me if I would agree to that. And I 
did agree to it. 


* * * * * 


THE COURT: Now, gentlemen, I think there is no controversy 


here about whether or not Mr. Barnes was given the contractual notice, 
as I understood Mr. Barnes to state on the stand himself that he took no 
position that he had been deprived of anything because he didn't get the 

90 days’ notice, or whatever it is. 

Am I right, Mr. Alpern? 

MR, ALPERN: Yes, Your Honor; that is it precisely. | 

THE COURT: Very well. Then we don't need to go into that aspect 
of it. | 

* * * 
BY MR. FRIEDLANDER;: 

Q. What had you all agreed upon with Cohen as to the other items 
of the partnership? A. We agreed that the cash in the bank would be 
divided and Mr. Barnes would get 25 per cent; he would get 25 per cent 
of the accounts receivable, as collected; and we were to appraise the 
equipment, and he would get 25 per cent of the appraised value. 

Q. What did you do about the accounts which were in current or 
began in 1961 but hadn't been completed? A. We agreed that the work 
would be completed in 1962 and would be considered 1961 business, and 
the reporting and typing would be paid out of the collection, the accounts 


payable. 
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THE COURT: Then if the same lawyer calls you November 15, 
1961 and said "On December Ist, 19611 would like to have you take a 
deposition for me,” and you go or Mr. Barnes went or somebody went 
and took the deposition, but it wasn't transcribed until 1962, would Mr. 
Barnes get his 25 per cent of that ? 

THE WITNESS: Yes, he would. 

* * * 
BY MR, FRIEDLANDER: 

Q. And what was this special account? A. The special account 
was set up to take all of the deposits from work done prior to December 
31st, 1961. 

THE COURT: Set up at the bank, I suppose, @ separate account? 

THE WITNESS: Yes. 


* * * * * 


THE COURT: Then let me put the question to you again: Is it the 
position of the plaintiff here that as of December 31, 1961 the partner- 


ship terminated? 


MR. ALPERN: The position of the plaintiff is that it did terminate. .. 


* * * * * 


THE COURT: You may proceed, Mr. Friedlander, 
BY MR, FRIEDLANDER: 

Q. Mr. Harkins, did you, in addition to the checks which have been 
put in evidence — namely, the one fourth of the personal property, the 25 
per cent of the bank account, and the 25 per cent of the collections that 
you made — in other words, in addition to these checks which have been 
received in evidence, did you make any further payment to Mr. Barnes 
under your settlement? A. Yes, I made payments in 1962, 1963, and I 
believe there was one payment in 1964, 

Q. What is the approximate amount of the total payments in "62, 
763 and '64? A. I would estimate it — and it is an estimation — between 
nine and ten thousand dollars. 


Q. And were they paid as collections were made? A. Yes. 
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Q. And did they go through the special account? A, Yes. 
* * * * * | 


Q. Was there any particular value to the name of Hart & Harkins? 


A. Not of recent years, sir. 


Q. How long has it been since that name had any importance? 
A. I don't think Mr. Hart has been active in the business since about 
1951, 

Q. Where do you get your business from, say during the past two 


or three years? <A, Personal contacts. 

Q. By you? A. Yes. 

Q. Do you personally have contracts in your own name and not the 
firm name? A. Yes, I do. 

Q. What sort of contracts are those, sir? A. Ihave one with the 
Corporation Counsel's Office, and I have one with the Republican National 
Committee. 

Q. That is in your name? A, It is in my name. 

Q. That is notafirm name? A. No. 

Q. How else do you get business? A. Iknow many attorneys, and 
I have done work for a number of law firms for many, many years, And 
they continue to call. 

Q. And that is business which you get because you know the attor- 
neys? <A. Yes, personally. 

Q. Is there any reason why you continue to use the name Hart & 
Harkins? A. I will continue to use it as long as Mr. Hart is alive, 

Q. Why is that, Mr. Harkins? A. We are very close friends, and 
I certainly would not drop his name, 

Q. What do you think it would do if you dropped his name? A. Well, 
I don't think he would appreciate it. 

Q. He? A. Yes, 

Q. You don't carry it, then, for business reasons? A, No. 

* * * * *, 

THE COURT: The wrongful act he is speaking of is this, as I un- 

derstand Mr. Alpern, that Mr. Barnes did not receive, upon the dissolution 
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of the partnership, Mr. Barnes’ 25 per cent interest in the good will of 
the business. And that is this case, as I understand it. 

Now, assuming for a moment that the Court should find that to be 
the case, then Mr, Alpern says “the damages we are entitled to is the 
percentage of the income from this business since December 31, 1961, 
pecause Mr. Harkins is wrongfully using Mr. Barnes’ property." I think 
that is the essence of this case. 

BY MR. FRIEDLANDER: 

Q. During the year of 1962 and 1963 I understand you were still 
collecting on the old accounts and paying Charlie Barnes his share. 
A. Yes. 

Q. The business you were doing yourself, did you use any equip- 
ment that belonged to Mr. Barnes ? A. No, I did not. 

* * * * * 

THE COURT: Let’s not prolong this case. There is no question 
about it. Mr. Barnes himself has testified he has been paid in full for 
his interest in all the physical equipment; he has been paid in full for 
his interest in the accounts receivable; he has been paid in full so far 
as the money that was in the pank on December 31, 1961. He is simply 


saying, "One thing I haven't got is 25 per cent of the value of the good 
will of this business.” 
Am Iright, Mr. Alpern? 


MR. ALPERN: Yes, Your Honor. 
* * * 


BY MR. FRIEDLANDER: 
Q. In other words, Mr. Harkins, did you talk to Mr. Barnes during 
the year of 1962? A. Yes. 
Q. Did he know that you were operating the place? A. Yes, he did, 
Q. Was he there every day? A, Practically, yes. 
Q. Did he ever at any time indicate to you that he wanted to help 
operate it? A. No. 


* * 
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Q. Now there is only one other question I wanted to ask you, Mr. 


Harkins: Did you ever at any time offer to sell your interest in this 
business for $30,000? A. I never offered to sell it. 

Q. At any price? A. No — at any time. My position has always 
been to settle this on the partnership agreements, ... 


* * * * * 


Washington, D, C. 
Monday, October 5, 1964 


* * *, 
LLOYD HARKINS 
having returned to the stand, was examined and testitied further as follows: 
CROSS EXAMINATION 
BY MR, ALPERN: 
* * * 
THE COURT: Are you withdrawing it? 
MR, FRIEDLANDER: Yes. 
THE COURT: Very well. 


STIPULATION OF COUNSEL 
It is stipulated by counsel that the defense of arbitration, which is 
the defense in bar which you were asserting Friday, has been withdrawn 
by the defendant. : 
MR. FRIEDLANDER: Yes. 
THE COURT: You may proceed, Mr. Alpern. 
* * * * 
BY MR. ALPERN: 
Q. Mr. Barnes was not represented here? The agreement, then, 
was prepared between your attorney and Mr. Golding's attorney? 
A. That's right. It was prepared in the rough and submitted to Mr. 
Barnes, and then later written in final form. 
THE COURT: I assume you are speaking of Plaintiff's Exhibit 1, 
which was the 1956 agreement, by reason of which Mr. Barnes became 
a partner. Is that it? 
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THE WITNESS: Yes, sir. Iam speaking of all the agreements. 

THE COURT: All three of them? 

THE WITNESS: Yes, sir -- the 1951, the 1956 and the 1958. 

BY MR, ALPERN: 

Q. Did you say 1951 or 1961? A. 1951. 

THE COURT: The 1951 agreement was submitted to Mr. Barnes? 

THE WITNESS: No -- prepared by the two attorneys. 

THE COURT: I was speaking of the agreements presented to Mr. 
Barnes in rough draft. I assumed you were speaking there of the agree- 


ment by the terms of which Mr. Barnes became a partner in Hart & 
Harkins. Is that what you had reference to? 

THE WITNESS: Yes, sir. All of the agreements were submitted 
to Mr. Barnes, except the 1951 agreement; and they were all prepared by 


the two attorneys. 
BY MR, ALPERN: 

Q. Well, Mr. Barnes didn't make any changes in the wording of 
these agreements? A, Not to my knowledge. 

Q. Now in the 1951 agreement, Mr. Golding acquired a one-third 
interest in the good will of Hart & Harkins? A. That is right. 

Q. And in the 1956 agreement, to which you, Mr. Golding and Mr. 
Barnes were parties, Mr. Barnes acquired a 20 per cent portion of the 
good will? A, From Mr. Golding. 

Q. You were a party to that contract, though? A. I signed it. 

Q. When was Mr. Hart's name first associated with the reporting 
business, with the reporting field in town, in these environs, in the Dis- 
trict? A. In Washington, in 1916, is my recollection. 

Q. And you became associated with him in 1943; is that correct? 
A. In 1921. 

Q. That was under the name of Hart & Harkins? A. Hart, Dice & 
Carlson. 

Q. When did your name become associated with the name of Mr. 


Hart inthe firm? A. I was associated with the firm in 1921; and my 
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name within the firm name, I believe, in the early forties, 1941 or 1942. 
Q. And since that date your name has appeared with Mr. Hart's 
name, ina law reporting firm? A, That is right. 
Q. Continuously, -- A. That is right. 
Q. -- up until the present, some 21 years, 
Now was Mr. Hart's name a well respected name in the reporting 
field? A. Yes, 
* * * * * 
Q. Do you have the same address as you had at the end of Decem- 
ber, as of December 31, 1961? A. Yes. 
Q. Do you have the same telephone number? A. Yes. 
Q. And your customers are approximately the same? A. Yes. 
* ox * * *: 
Q. Well do you know if you are making or losing money this year? 
A. I would assume we are making money. 


Q. Do you know how much? A, No; I haven't any idea, 


* * * * * 


Q. What did you consider to be the value of the business? A. I 
have never considered it. 


* * * * * 
REDIRECT EXAMINATION 
BY MR. FRIEDLANDER: 
Q. Why do you feel that you couldn't have sold the business ? 
A. Ik is a personal service business. And I don't believe I could sell 
it, because if I did I would have to go with it. 
Q. In other words, without you it is worthless? A. Yes. 
MR. ALPERN: Objection, Your Honor -- leading questions. 
THE COURT: I sustain it. | 
* * * * 
THE COURT: No. You moved for judgment, -- 
MR, FRIEDLANDER;: That is right. 
THE COURT: -- at the end of the plaintiff's case. And by 
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agreement of plaintiff's counsel we went forward and I reserved acting 
on that motion for judgment. That is why I said I wanted these memoranda 
in here this morning. 

MR, FRIEDLANDER: As long as we have completed the case, I was 
going to waive any question of that motion and withdraw it. 

THE COURT: Are you waiving your motion? 

MR. FRIEDLANDER: Yes; Iam going to withdraw it so we can 
conclude the whole case. 

THE COURT: Very well. The motion is withdrawn and we don't 
have the problem. 

* * * * * 

THE COURT: This is Defendant's Exhibit 7 for identifcation? 

MR. FRIEDLANDER: We would like to offer it in evidence. 

THE COURT: I will take a look at it, and then I will hear the ob- 
jection. 

Now, Mr. Alpern. 

MR. ALPERN: My objection is based upon the grounds of hearsay 
primarily, immateriality secondly. And the hearsay objection is grounded 
on the fact that it is signed by a person not a party to this suit, who is 
not beyond the process of the Court -- at least it hasn't been shown as 
such -- and therefore who is not present for cross-examination. 


* * * * * 


THE COURT: Iam going to sustain the objection, because this is 


purely hearsay. This plaintiff had no knowledge of this, that is, as far as 


any evidence before me is concerned, at the time he entered into the 1956 
agreement, I sustain the objection. Defendant's Exhibit 7 is not received 
in evidence. 

* * * * 

DAVID C, BASTIAN 
being first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. ALPERN: 


* * 


134 


135 


136 
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Q. And you are a2 member of the Bar of this Court, Mr. Bastian? 
A. That is correct. 
* * * * * 
Q. Mr. Bastian, to phrase the question differently, did Mr. Fried- 
lander , purporting to represent Mr, Harkins, at any time ever offer to 
sell the business of Hart & Harkins to Mr. Barnes? A.' As I recall, 
yes, sir, 
Q. And when was that, sir, approximately? A. To the best of my 
recollection, it would be early 1963, January or February. 
THE COURT: January or February of 1963? 
MR, FRIEDLANDER: I think it is closer to March Ist. Your letter 
was March Ist. | 
THE COURT: Wait a minute. This is the year 1963? 
THE WITNESS: Yes, sir. 
THE COURT: All right. 
BY MR, ALPERN? 
Q. For what amount? 
MR. FRIEDLANDER: Why don't you let him refresh his recollection 
from a letter he wrote me; so he won't have to guess? He wrote me a 
letter, and it states what we had discussed. 
MR, ALPERN: I believe Mr. Bastian has already read the letter. 
THE COURT: Go ahead, Mr. Bastian. In what amount? 
BY MR, ALPERN: 
Q. For what amount? A. As I remember it, $30,000, sir. 
Q. And what terms was this? A. $30,000, witha turnover of the 


business, that is, of the partnership, to Mr. Barnes at the end of the year, 
December 31st. 


THE COURT: Of 1963, Mr. Bastian? 
THE WITNESS: Yes, sir. 
BY MR, ALPERN: 
Q. Did the figure $30,000, did that include transfer of the accounts 
receivable to Mr. Barnes? A. To the best of my recollection, it did not. 


That was a purchase price for the business. 
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Q. Less accounts receivable? A. Well, they would adjust that at 
the end of the year, is my recollection. 

Q. Now was this offer accepted or rejected? 

THE COURT: Just a minute. I don't know what you mean by it 
would be adjusted, Mr. Bastian. Would Mr. Barnes be buying any interest 
in those accounts receivable? 

THE WITNESS: My understanding would be that the partnership 
would be carried as is, that is, with their various interests, up to the 
December 31st date, at which time there would be a termination of the 
business, with an adjustment between the two parties of accounts receiv- 
able and accounts payable. After that, Mr. Barnes would have to pay to 
Mr. Harkins $30,000. In other words, the $30,000 was over and above 
anything else, as far as accounts receivable or accounts payable were 
concerned.. 

THE COURT: You are speaking of the partnership--explain that 
to me again. Iam afraid I didn't follow you on it. 

THE WITNESS: My understanding was that the partnership was to 
be carried as such, with their various interests, up to December 31st, 

Mr. Barnes with his quarter interest and Mr. Harkins with his three-quar- 
ter interest, and their divigion of accounts receivable and accounts payable 
adjusted, or should I say "terminated," as of December 31st. And from 
that point on, Mr. Barnes would be obligated to pay Mr, Harkins $30,000 
for the business. In other words, this $30,000 was separate and apart 
from the accounts receivable and accounts payable. 

THE COURT: The testimony before me has been to the effect that 
the partnership terminated as of December 31, 1961. 

THE WITNESS: There had been discussions back and forth between 
Mr. Friedlander and myself with a view that we did not consider the partner- 
ship terminated. True Mr. Harkins had said that the partnership had ended 
as far as he was concerned. But we felt that there was a continuation of the 


various interests, and we would like to sett continued until it could be 


purchased out. But we, for the sake of Mr. Barnes’ position, did not 


recognize the termination. 
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THE COURT: There was a controversy between the two parties as 
to whether or not there was any continuation of the partnership after 
December 31, 1961; is that it? 

THE WITNESS; That is right, sir. 

THE COURT: And it was your contention that there had been, and 
Mr. Friedlander's contention that it had been terminated as of Decem- 
ber 31, 1961; is that correct? 

THE WITNESS: Yes, sir. 

THE COURT: And this was an effort to compromise and settle this 
whole thing; is that correct? 

THE WITNESS: That is correct, sir. 

THE COURT: Now, Mr. Alpern, aren't we getting now into the 
position where we are bringing in a proposed compromise settlement? 

MR, ALPERN: I don't believe so, Your Honor. And my basis is 
this, that the cases and the accounting books are in unanimity that the 
best method of determining what good will is, the figure of good will, is 


among those parties most intimately associated with it -- ina partner- 


ship, the partners, or the management of the business. 

THE COURT: Yes. But these two lawyers were talking about 
buying and selling a law suit, weren't they? | 

MR. ALPERN: I don't believe so, Your Honor, because, No. 1, 
no law suit had ever been mentioned, 

THE COURT: It certainly all wasn't happiness, was it? 

MR. ALPERN: There wasn't happiness, of course. 

THE COURT: And there was a controversy. 

MR. ALPERN: There was a controversy, Your Honor, admittedly 
so. In any termination of this nature of a partnership, of course there is 
a controversy. I don't say -- 

THE COURT: Just a minute. 

Mr. Bastian, at this time that you and Mr. Friedlander were nego- 
tiating, in January or February, I guess, you spoke of, in 1963 -- early 
1963 -- 

THE WITNESS: Yes, sir. 
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THE COURT: -- there was a controversy between the two parties; 
is that correct, sir? 

THE WITNESS: That is correct, sir. 

THE COURT: Was there an effort to settle this controversy ? 

THE WITNESS: Your Honor, not to be playful with words, there 
were several controversies involved. And I don't mean to be playful with 
words, sir, One of the things which came up was a possible buy-out between 
either Mr. Barnes and Mr. Harkins or Mr. Harkins and Mr. Barnes. And 
I did turn, at least in my thinking, and from what I discussed with Mr. Barnes, 
and Mr. Friedlander, to legitimate efforts to purchase. Now of course this 

did smack of termination of all controversy. 

THE COURT: It would all have been rolled up in one thing and it 
would have disposed of the entire matter; was that the objective ? 

THE WITNESS: The objective was to terminate it by a purchase 
agreement, by one or the other. 

THE COURT: And to lay atrest all the controversies that had been 
in existence? 

THE WITNESS: Correct, sir. 

THE COURT: I think you have an offer-in-compromise problem 
here, Mr. Alpern, 

MR. ALPERN: Well, Your Honor, I don't hold out that this figure 
would be conclusive as to the value of good will, 

THE COURT: It isn't that. This witness has just testified that 
there were several controversies; that there was an effort being made to 
settle those controversies, Part of the effort was a buy or sell approach; 
and that, as I understand, is where the $30,000 came into it, by Mr. Fried- 
lander, representing one of the parties, stating to Mr. Bastian, represent- 


ing the other party, that Mr. Friedlander's client, the defendant here, 


would sell his interest to your client, then Mr. Bastian's client, for $30,000. 
Is that the essence of it, Mr. Bastian? oy 
THE WITNESS: Yes, sir. 
THE COURT: Iam not going to hear testimony on this matter of an 
attempt to compromise a problem, because I don*t think that is admissible 


evidence. 
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MR, ALPERN: Iam in agreement, Your Honor. I don't believe an 
attempted compromise is admissible. Iam in complete accord. However, 
an offer to Sell, in these particular circumstances, the same circumstances, 
as in Evans v. Gunnip, 135 Atlantic 2d 128; 65 A.L.R. 2d 513 -- and I have 
a copy of this, Your Honor. 

THE COURT: Let me see it. (It was handed up.) 

MR. ALPERN: I didn't get the year of the case. 

Now we have facts that are very -- 

THE COURT: Let me read it. I can't listen to you and read it. 

MR. ALPERN: Excuse me, 

THE COURT: Mr. Alpern, this case doesn't seem to have anything 
to do with the problem Iam faced with, about a compromise offer in an 
effort to settle a controversy. This has to do with proof by the retiring 
partner as to what the value of the good will was in the firm. But that has 
nothing to do with this question I have, as to whether this evidence is ad- 
missible. 

MR. ALPERN: Well, Your Honor, the best way of establishing good 
will, or the definition of good will, is what the buying or selling price of 

the business is. 

THE COURT: That is right. But when you have a controversy and 
are trying to lay it to rest, there are many things involved. In other words, 
you would almost say that in a personal injury case a defendant would 
commit himself to a claim agent's offer. 

MR, ALPERN: Oh no, Your Honor, 

THE COURT: Why not? 

MR, ALPERN: Because here we have a going concern, We have two 
individuals who are most intimately associated with that concern. And who 
is more qualified to put a price on that than those individuals ? 

THE COURT: Make your tender. Make a proffer. 

MR, ALPERN: Your Honor, I would like to make this proffer, that I 
would like to elicit from this witness -- 

THE COURT: What would the witness testify if you asked the wit- 


ness certain questions ? 
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MR. ALPERN: He would testify to the fact that immediately preceding 
March 1, 1963 the defendant, Mr. Harkins -- well, excuse me -- Mr. Fried- 
lander, Mr. Harkins’ counsel, offered to sell Mr. Harkins' 75 percent in- 
terest in the firm of Hart & Harkins for the sum of $30,000; and that 
$30,000 would include approximately $2900 or $3000 of inventory or 
evaluated fixed assets. Those would be the only assets included, And 

that the accounts receivable would be apportioned as of the effective 
date of the purchase and would not be transferred to the new owner. 

THE COURT: You have more than that, haven't you? Is that all 
you are going to draw from this witness? What was the date? When 
was this? 

MR. ALPERN: The sale, the effective date of the transfer, was to 
have been December 31, 1963. 

THE COURT: Yes. But wouldn't your proffer also have to state 
that if this witness were permitted to testify, he would testify that in 
January or February of 1963 he and the defendant's counsel, Mr. Friedlan- 
der, were negotiating concerning controversies existing between the 
plaintiff and the defendant in this action with respect to whether or not a 
partnership known as Hart & Harkins had been terminated so far as 
these two parties were concerned; that the contention of the plaintiff in 
this action and his counsel, the witness on the stand, was that the partner- 
ship had never been terminated, and the contention of the defendant was 
that it had been terminated, as of December 31, 1961; that there were 
other controversies; and that in January or February of 1963 counsel 
for the defendant, who is also counsel for the defendant in this action, 
made a proposal to the then counsel for the plaintiff, the witness on the 
stand, that the defendant would sell all his right, title and interest in the 

Hart & Harkins firm for $30,000, of which some $2900 was to be 
for fixtures, furnishings and so forth, and that the accounts receivable 
would be adjusted as of December 31, 1963, at which time the sale would 


become effective? 


Is that in essence what the witness would testify to? 
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MR. ALPERN: Well, Your Honor, I think perhaps the Court should 
be advised as to what those other controversies were. ! 

THE COURT: Well, go ahead and bring that out in your offer. 

MR, ALPERN: Because if those controversies all had to do with 
who had what interest in the business, I believe that in that event this 
valuation or the offer to sell for a certain price would be admissible, to 
show the value. 

THE COURT: Are these other controversies the subject-matter 
of this correspondence between counsel, the then counsel for the plaintiff 
and the counsel for the defendant ? 

MR, ALPERN: Your Honor, I think it all involved the same thing. 

THE COURT: What I mean is was this expressed in correspondence, 
too? 

MR, ALPERN: I don't really -- 

MR. FRIEDLANDER: Yes, sir. 

MR. ALPERN: It is all the same. Really it’s all -- 

THE COURT: No. Iam afraid, Mr. Alpern, you don't understand 
what Iam asking you about. Were the controversies you have now referred 
to referred to specifically in this exchange of correspondence which Mr. 
Friedlander earlier said that you had had? . 

MR. ALPERN: That, Your Honor, I don't know. That I would have 
to ask of the witness. I really don't know. 

THE COURT: Mr. Bastian, do you know whether or not all of these 
several controversies you referred to in your testimony were also spe- 
cifically referred to in the exchange of correspondence between Mr. 
Friedlander and yourself? 

THE WITNESS: Your Honor, the best I can say is that the majority 
of them were. And I believe there were some that Mr. Friedlander and I 
discussed, either in person or over the phone. 

THE COURT: Let's get the correspondence, then, and take up what 


else there was. 


MR, ALPERN: May I inquire of the witness what those controver- 


sies were, to see whether or not they were collateral? 
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THE COURT: Would you remember those, Mr. Bastian, without 
referring to your file? 

THE WITNESS: I believe I can recall them, Your Honor. 

THE COURT: Very well, Go ahead. 

THE WITNESS: The controversies that I brought up with Mr. 
Friedlander were not only the termination date of the partnership, but 
also apparently there had been some initial efforts to terminate -- by 
Mr. Harkins, I believe it was -- in September of 1961. 

Also a subject of controversy was the fact that the appraisal -- 
which I believe was made by Adam Weschler & Son -- omitted certain 
paper stock and other -- when I say "stock in trade," things they used 
about the office, ribbons and so forth. I believe the value was somewhere 
around $700. I couldn't be certain of that. That had, as I say, been omit- 
ted from the list by Weschler. This also was subject to controversy be- 
tween Mr. Friedlander and myself. 


But the other controversies I believe had been covered here in my 


own testimony, as to buy and sell agreements -- Or, should I say, "buy 


and sell." And also there was a discussion earlier about arbitration, 

THE COURT: And the effect, if any, of that purported arbitration? 

THE WITNESS: There was also that one involving -- I shouldn't 
say "that one" -- one which involved Mr. Sidney Cohen; and also later 
attempts to pick an arbitrator. And I believe about three arbitration 
agreements were drawn between Mr. Friedlander and myself. 

THE COURT: And it was this whole bundle of problems that this 
$30,000 was dealing with? In other words, would any of them be left 
over, Mr. Bastian, in the event the buy and sell agreement was entered 
into? 

THE WITNESS: My understanding was, Your Honor, it was sort of 
like taking everything and pushing it to one side and saying, "Here is a 
purchase price offer.” 

THE COURT: All right. You are not going to get it into evidence. 
That is absolutely contrary to this Delaware case. The Delaware case 
didn't have this controversy in it at all; but it was simply what was the 
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value of the good will, in the Delaware case. And the evidence came in 
with respect to what the continuing partner did, with respect to his new 
partnership, and how he held himself out -- not a buy and sell, not an 


effort to compromise several controversies. I won't receive it, and 


I will also strike what is in on it. 
MR, ALPERN: May I be heard on just this one point for just a 


moment, Your Honor? 

THE COURT: Ihave ruled, Mr. Alpern, If you feel your record 
isn't sufficiently clear with respect to what you intended with this witness, 
you may proffer. But when you proffer, proffer completely, now; don't 
just say the witness will testify it would be $30,000. Make a complete 
proffer. 

MR. ALPERN: I believe, Your Honor, the witness has already testi- 
fied as to what took place. That has been stricken from the record? 

THE COURT: Yes, sir. : 

MR, ALPERN: So I can abbreviate this by just stating that I do 
proffer what the witness has testified to. 

THE COURT: If that is all you need, sir, you have it in the record, 
because I struck it out. So you don't need to worry about that. Do you 
want to add something else? 

MR. ALPERN: There is one further thing I would like to proffer, -- 

THE COURT: All right. 

MR, ALPERN: -- and I shall ask the question, rather than proffer 
it. , 

No, I will proffer it. I proffer at this time that the witness, in re- 
sponse to a question, would answer that Mr. Barnes did not agree to pur- 
chase the good will of the business for $30,000, less $3,000 capital assets, 
due to the fact that by the terms of the partnership agreement, upon the 
retirement of either partner, Mr. Harkins being much older than Mr. 
Barnes, he would be entitled to the entire business, without accounting 
or without payment for any good will. 

THE COURT: All right. I deny it. 


* * * 
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CHARLES E, BARNES 
returned to the stand and was examined and testified further as follows: 
DIRECT EXAMINATION 
BY MR. ALPERN: 
* * * * * 
Q. Mr. Barnes, in your opinion is there any value to the name of 
Hart & Harkins? A, There indeed is, sir. 
Q. Upon what facts do you state that? A. The reporting firm of 
Hart & Harkins is a well established business in the reporting field, It 


is recognized as such. It is known, It had been trading under that name 


for a good many years, and Hart & Harkins was one of the reporting 


businesses in the field of shorthand reporting. It had a good reputation, 
in my opinion, and in the opinion of others. As far as Iknow, it still 
has that reputation today. 

Q. Tell me, why in 1958 did you buy an additional five per cent 
interest in the firm? A. Iwas happy to have it. I thought it was a 
good bargain at the price I paid for it. I would have paid Mr. Golding 
more than that for it. He didn't demand any more; he didn't ask any 
more. 

Q. In your opinion, considering the profit -- you are familiar with 
the profits of the firm? A, Yes, sir. 

Q. In your opinion, at what do you place the good-will value of that 
firm? Let me state that to you ina different way: 

Mr. Barnes, excluding the accounts receivable for income for 
prior years, what do you believe you would pay for the entire firm, 
including all the capital assets ? 

MR. FRIEDLANDER: I object. 

THE COURT: I sustain it. 

BY MR, ALPERN: 
Q. In your opinion, what did you value the good will of the firm 


MR, FRIEDLANDER: What did you do what? 
THE COURT: In his opinion, what is the value of the good will of the 
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MR, FRIEDLANDER: As of what date? 

THE COURT: As of what date? 

MR, ALPERN: As of December 31, 1961. 

THE WITNESS: I would have valued the good will in the firm at 
approximately, total value, of $40,000. As a matter of fact, on a buy and 
sell arrangement, -- 

* * * * 
CROSS EXAMINATION 
BY MR, FRIEDLANDER: 

Q. Mr. Barnes, when you valued the good will, of course you had 
something in mind; you had some reason for that valuation, did you not ? 
A. Yes, sir. 

Q. Did you include, in arriving at that good will, as if you and Lloyd 
Harkins had sold to a stranger? A. Inever thought of it in those terms, 
Mr, Friedlander. 

Q. What would you have valued that at; what theory would you 
have? It would have to be a sale to somebody, wouldn't it, in order to 
get money for it? A. Yes, sir. I would have sold my 25 per:cent inter- 
est to Mr. Harkins for $10,000. 

Q. Excuse me, sir. We are talking now, you are testifying, as to 
the value of the total good will, Are you saying, when you made that 
valuation, you were computing the total price that a third person would 
pay to you and Lloyd Harkins for the Hart & Harkins shorthand business ? 
Is that what you are saying? A. In effect, I believe that is true, Mr. 
Friedlander. I didn't think of it in precisely those terms, however. 

Q. But you agree that that is the only way in which you could get 
paid for the total good will, would be if both sold it? 


* * * * * 


THE WITNESS: But that is the only way I could get paid, -- 


* * bad * * 


[BY MR, FRIEDLANDER:] 


Q. Paid at the same time -- would be to jointly sell to'a third 


person. A. If both could get paid; that is correct, sir. 
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Q. That's right. And when you speak of the fair market value of 
the good will, or the value of good will, you speak of what a person who 
wanted to buy would be willing to pay, if the sellers were willing to sell? 
Is that what you mean? You are not speaking of a forced sale of any 
kind? A. Oh, no, sir, Iam not speaking of a forced sale. 

Q. Inthe sale of a business such as Hart & Harkins, a shorthand 
business, you would have to contemplate a restraint agreement, so that 
Lloyd Harkins and you would not compete with the person who would buy ? 
A. Yes, sir. 

Q. Now, did you consider that in reaching your figure of $40,000? 
A, Oh, yes, sir; that would have to go with it. 

Q. And the trade name would have to go, would it not? A. Yes, 
sir, Iassume it would have to go with it. 

Q. You knew that Mr. Hart wasn't satisfied to allow his name to be 
sold, did you not? 

* * * * * 

THE WITNESS: No, sir; I did not know that he had any objection 

to this. 


[BY MR, FRIEDLANDER:] 


* * * * * 


Q. Did you ever see the contract of 1951, which is Defendant's 

No. 8? A. Isaw it here, Mr. Friedlander, I don't recall what 
was in that particular contract, at this point. 

Q. Well did you at any time, before you purchased a part of 
Golding's interest, did you have occasion to examine the partnership 
agreement of which he had been a partner? A, Iam not sure. I probably 
did, Mr. Friedlander. I just don't recall precisely this 1951 agreement. 

Q. Do you recall whether or not you examined the agreement under 
which you purchased? A, Oh, yes, Sir. 

Q. And did you notice in that agreement anything with reference 
to Mr. Hart’s name? A. May Irefresh my memory, Mr. Friedlander ? 

Q. Yes. (Indicating) Do you remember that? A. I remember that 


provision. 
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Q. Do you also remember anything else? Do you want to look 
through this? A, Anything else in what regard? 

Q. With reference to the use of the name of Hart, in the event Mr. 
Harkins ceased to be inthe company. A. I don't recall. Maybe you can 
point it out to me, Mr. Friedlander. | 

Q. The paragraph on page 7, of 14(e) (indicating). Just read it to 


yourself, 
* * * * * 


MR. FRIEDLANDER: Iam sorry. Maybe it is (c), at the top of 
page 7. 


* * * 


BY MR, FRIEDLANDER: 

Q. You understood, did you not, at the time you signed the agree- 
ment, that this name, Hart & Harkins, particularly the Hart part, 
wasn't subject to any sale to a stranger, did you not? A. It was not 
subject to the type of sale you referred to a while ago, Mr. Friedlander. 


* * * * * 


Q. How would you have delivered the use of the firm name toa 


ready purchaser on the open market? A, Apparently I could not, in the 


face of the terms of that contract, my agreement. 

* * * * * 

Q. Do you know of anybody except you and Lloyd Harkins who could 
have kept that business? A. I don't know, Mr. Friedlander, at this point. 
It might be possible that the business itself could have been shifted to 
some other reporter or reporting firm. 

Q. Not if you remained in competition? A. Oh no, sir, 

Q. Or Mr. Harkins remained in competition? A. Absolutely not. 

Q. As a matter of fact, if you had gone out into the shorthand re- 
porting business on your own, on January Ist, 1962, you would have taken 
with you whatever business you had, would you not? A. I don't know 
whether I would or not, Mr. Friedlander. 

Q. Did you have any particular clients that you had brought in, 
that were particularly close to you and not to Lloyd Harkins 2 A. Oh, 
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there may have been some, yes, sir. There may have been some. 
* * * * * 

Q. When the partnership dissolved, December 31st, 1961, it had no 
good will as such? A. When it dissolved December 31, 1961 it had no 
good will as such -- what ? 

Q. That is the question to you. Is that afact? A. I think it did,. 


Q. Now what was the good will it had at that date, and what did it 
consist of? -- not the figure, but what were the items that made up the 
good will? A. A shorthand business, long and well established, in the 

business of reporting. It hada certain amount of business, Mr. 
Friedlander, that came to this firm of Hart & Harkins. 

* * * * * 
Q. Can you name me one contract or contact you had that wasn't 


the result of Lloyd Harkins’ contacts or yours, just one? A. Well, 


down through the years, for example, the work of the Republican National 


Committee came to the office, first through Mr. Hart, as I understand the 
picture. 
* * * * * 
Q. Are you familiar, for instance, with these statements that were 
furnished you? A. Iam familiar in that I can read the figures on them. 
Iam not schooled in the field of accounting, however. 


* * * * * 


MR. FRIEDLANDER: I should have said "Plaintiff's Exhibit 6." 
* * * * * 
BY MR. FRIEDLANDER: 

Q. You are familiar with the fact that those statements, none of 
them, contained any good will; it wasn't listed as an asset, was it? A.I 
don't believe any good will figure is shown on the statements, Mr. Fried- 
lander. 

Q. You met with the auditor for Hart & Harkins while you were a 
partner, did you not? A. Met with him? 
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Q. Yes. Did you ever talk to him? A. I may have talked to him on 
the telephone on occasion. 

Q. Did you ever talk to him about the good will, why it wasn't on 
the records? A. No, sir, I did not. I paid very little attention to that, 
Mr. Friedlander. | 

Q. Did you ever at any time ask him why good will wasn't listed? 
A. No, Sir; it never occurred to me. 

* * * * 
REDIRECT EXAMINATION 
BY MR, ALPERN: 

Q. Mr. Barnes, did the firm trading as Hart & Harkins have a 
reputation for good service? A. Yes, sir. 

Q. And good work? A, Yes, sir, 

Q. Your answer is "Yes" to both? A. Yes, sir, to both questions. 

Q. Do you believe that the business of the firm, trading under the 
name of Hart & Harkins, could succeed or continue to succeed in the 
reporting business, if carried on by a qualified purchaser of the business? 
A. Ido, sir. 


* * * * * 


THE COURT: The question you were asking Mr. Barnes is does he 


believe that the firm of Hart & Harkins, in new hands, using the name 
of Hart & Harkins, could carry on in the reporting business successfully. 
Is that your question? 
MR, ALPERN: Yes, Your Honor, that is it precisely. 
THE WITNESS: The answer to that question is "Yes, sir.” 
BY MR, ALPERN: 

Q. Now in your opinion, Mr. Barnes, do you believe that you would 
get more business in the reporting business trading under the name of 
Hart & Harkins than under another name new in the reporting field? 

A. Oh, absolutely. The name Hart & Harkins is well established. 
It is known. 

Q. Mr. Barnes, in your opinion are there other reporters, short- 


hand reporters, in the metropolitan District area who are as qualified as 
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you are? A. Oh, absolutely, any number of them. 
* * * * 
RECROSS EXAMINATION 

BY MR, FRIEDLANDER: 

Q. Mr. Barnes, in your hypothetical case of these competent 
shorthand reporters operating under the name of Hart & Harkins, 
would that also encompass a restraint against Lloyd Harkins competing 
with them? A. Iamsure it would, Mr. Friedlander. This would have 
to be a part of any such transfer or sale of the business. 

* * * * sd 

MR. ALPERN: Your Honor, I would object to the question and the 
answer, because that is a legal question for the Court to decide, and not 
for the witness. 

THE COURT: The question was of a hypothetical case you put to 
this witness -- could others come in and successfully conduct a report- 
ing business by using the name of Hart & Harkins. 

As Iunderstand Mr. Friedlander, he said, "In your hypothetical 
case," would that encompass Mr. Harkins’ not being engaged in the re- 
porting business after he had sold out his partnership or his firm name 
and all. And I understood Mr. Barnes to say that of course it would, 
that that would be a part of it. 

Am Icorrect, Mr. Barnes; isn't that what you said? 

THE WITNESS: Yes, Your Honor. 

BY MR. ALPERN: 

Q. Just one further question: Do you know what Mr. Harkins' 
age is? A. I think he stated on the stand that he is now 73 years old, 
as Irecall his testimony Friday. 

Q. And what is your age, Mr. Barnes? A. Forty-one, Sir. 

Q. Presently? A. Presently. 


Q. In 1961 you were three years younger? A, Yes, sir. 


* * * * * 
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JACK MALKIN, 
being first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR, ALPERN: 
* * * * * 

Q. And, Mr. Malkin, what is your occupation? A. Certified public 
accountant, 

Q. How long have you been in the accounting field? A. Roughly, 
ten years, more or less. 

* * * * * 

Q. Mr. Malkin, assuming that A owns 75 per cent in a partnership 
of a well-established business, and B owns a 25 per cent interest, As- 
sume further that the tangible assets to be transferred in a sale have a 
fair market value of roughly $3,000. Assume further that A, in an arm's 

length dealing, offers to sell his 75 per cent interest in this business 
to B for $30,000. | 


Using those assumed facts, in what amount would you, using recog- 


nized methods of accounting, -- 

THE COURT: Don't answer it. 

Of course, your $30,000 is based on this evidence that I struck, 
isn't it? 

MR, ALPERN: Yes, Your Honor. 

THE COURT: Very well. I will not permit this question to be 
answered, : 

MR, ALPERN: There are a few more words jn the question. 

THE COURT: Oh, excuse me. I thought you were through. 

BY MR, ALPERN: 

Q. In what amount would you, using recognized methods and prin- 
ciples of accounting, evaluate good will? 

MR, ALPERN: And the objection by the Court has been sustained, 

THE COURT: You have no basis for your hypothetical, is the 


point, 
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MR, ALPERN: Yes, Your Honor. 

THE COURT: Now you may proffer what he would answer, if you 

wish. 

MR, ALPERN: He would answer, Your Honor, that the total good 
will would be $37,000, and that the 25 per cent interest in that good will 
would be $9,250. And my next -- 

* * * * 
CROSS EXAMINATION 
BY MR, FRIEDLANDER: 
* * * * * 

Q. Suppose the auditor for the company had never put good will 
down as an asset. Would that mean anything to you in examining the 
records? A. No, sir, because normally it is not put on the books as an 
asset. 

* * * * * 
Q. How would a person know what the good will was from examin- 
ing the books of record? A. It is impossible. 
ok * * * 
REDIRECT EXAMINATION 
BY MR, ALPERN: 
* * * * * 

Q. Mr. Malkin, where there is an agreement whereby an individual 

purchases one third of good will established at $20,000, to acquire a third 


interest in the business, the amount of money being a third of $20,000; 


and then subsequently five years later in another transaction another 
individual pays, you might say, to each one of the -- well, pays $4,000, 
not into the partnership, but to the individual or individuals from whom he 
is buying his ownership -- pays $4,000 for a 20 per cent interest in the 
stated value of good will, of $20,000, what do you as an accountant, using 

recognized principles of accounting, evaluate good willas? A. It 
would appear that the implied good will, in dealing between the parties, 
was $20,000 in each of the cases, down the line. 


Q. And would you, using recognized accounting principles, what 
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would you evaluate that good will to be; what would you assess it to be, 
the total good will of the partnership? 

THE COURT: He says he doesn't put a value on good will, He 
brings out facts and figures from parties dealing at arm's length, from 
what they think is the good will value. 

Am I correct in that? 

THE WITNESS: If an accountant would come in and look at the 
articles of partnership, and if the partners say there is so much good 


will in their business, then he would accept this, unless there is some- 


thing so outstanding to the contrary, because at this point he is not going 


to do anything. He is just reading an agreement. 


* * * * 


BRIEF FOR APPELLEE 


Bnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 19,155 


CHARLES E. BARNES, 
Appellant 


Vv. 


LLOYD L. HARKINS, 
Appellee 


Appeal From the United States District Court 
for the District of Columbia 


United States Court of Appeals MARK P, FRIEDLANDER 


for the District of Columbia Circult 


MARK P. FRIEDLANDER, JR. 
25 1965 BLAINE P. FRIEDLANDER 
FILED JUN? HARRY P, FRIEDLANDER 


1210 Shoreham Building 
806 - 15th Street, N. W. 
VWathar Of entanns Washington, D. C. 
CLERK 


Attorneys for Appellee 


QUESTIONS PRESENTED 


Appellee says that the questions presented are: 


1. Under the terms of the partnership contract, did Appellant, 
upon the termination of the partnership and distribution of the assets, 
continue to have a right to a twenty-five per cent share in the good 
will of the business ? 


2. Was the mere conclusion of Appellant as to the value of the 
good will, without data upon which such estimate was based, evidence 
of good will value ? 


Was the testimony of an accountant as to the amount of good will, 
competent evidence, particularly where said accountant did not state 
the rule adopted by his profession upon which to calculate the value of 


good will? 


3. Where the partnership agreement contained an arbitration 
clause did the Appellant, by bringing suit for dissolution of partner- 
ship, waive his right to arbitration, and was such institution of suit 
an election, particularly where Appellee answered said suit? 


(222) 


INDEX 


COUNTERSTATEMENT OF THE PROCEEDINGS 
COUNTERSTATEMENT OF THE CASE 
REFERENCE TO STATUTES INVOLVED 
SUMMARY OF ARGUMENT 

ARGUMENT: 


I. The Contract Provided That Good Will Would Not Be 
Included in Computing a Partner's Interest 


Il. Proof of Good Will 


Il. The Arbitration Provision of the Contract Was Waived 
by the Election of the Appellant To Bring Suit 


CONCLUSION 
TABLE OF CASES 


Almacenes Fernandez, S.A. v. Golodetz, 148 F.2d 625 


American Locomotive Co. v. Gyro Process Co., 
185 F.2d 316 


American Sugar Refining Co. v. The Anaconda, 
138 F.2d 765 


Burton v. Burton, 326 P.2d 855, 161 Calif. App. 2d 572 


Galion Iron Works v. Adams Manufacturing Co., 
128 F.2d 411 


Levene v. City of Salem, 229 P.2d 255, 191 Oreg. 182 


Mayer Fertilizer & Junk Co. v. Virginia-Carolina Chemical Co., 
35 U.S. App. D.C, 425 


Schuh Trading Co. v. Commissioner of Internal Revenue, 
95 F.2d 404 at page 410 


Sharon v. Kansas City Granite & Monument Co., 
125 S.E.2d 959, 233 Mo. 547 


Title 9, U.S.C., Sec. 2 


Bnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 19,155 


CHARLES E. BARNES, 
Appellant 


Vv. 


LLOYD L. HARKINS, 
Appellee 


Appeal From the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 
COUNTERSTATEMENT OF THE PROCEEDINGS 


On the 12th day of August, 1963 the Appellant brought suit against 
the Appellee for a dissolution of the partnership, for an accounting, 
for damages and for breach of trust, and asserted in said complaint 
that the Appellee had refused to recognize the partnership and had re- 
fused to account to the Appellant for his capital investment, his per- 
centage of partnership income, or the percentage of his good will in 
the said firm. The Appellant alleged that the Appellee had forced out 
and locked out the Appellant from his position as a partner without 


any prior dissolution of the partnership. The Appellant further claimed 
that the Appellee had used diverse and wrongful means in an attempt 
to gain control of the partnership, and had thus breached his fiduciary 
relationship. 


The Appellee, on or about the 10th day of September, answered 
the complaint, denying the allegations of the complaint, and asserting 
that the partnership had been dissolved on agreement, effective De- 
cember 31, 1961; that a distribution of all the property of the partner- 
ship had been made by agreement; that such distribution had been com- 
pleted, and that under the partnership agreement no value for good 


will or the firm name had been included in any computation of the 
partnership interests. 


The Appellee further alleged that they had had arbitration, that 
arbitration had been agreed to, and that the Appellant had been de- 
termined not to have any right to any alleged good will. 


The case then pended awaiting trial until the Appellant filed a 
motion to compel the Appellee to submit the grievance to arbitration. 
After full argument on this point the court determined that arbitration 
had been waived if this were a case within the federal statute on arbi- 
tration. 


At the trial it was conceded by Appellant that in September of 1961 
Appellant learned that the Appellee desired to terminate their partner- 
ship, as of December 31, 1961, and that he — Appellant — had agreed 
that the partnership would terminate on December 31, 1961. Appellant 
further conceded that he had been compensated for his interest in the 
bank account, accounts receivable, and the value of the tangible assets 
such as typewriters, dictaphones and airconditioning machines. Appel- 
lant at the trial insisted that he had a right to a twenty-five per cent 
interest in the good will of the business. Appellee denied that claim. 


The Court found that under paragraph 15 of the January 1, 1956 
agreement, neither partner was entitled to any value for good will or 


firm name in computing his interest. 


Judgment was entered for Appellee. From this judgment Appel- 
lant appealed. 


COUNTERSTATEMENT OF THE CASE 


Lloyd L. Harkins, Appellee herein, had engaged in the shorthand 
reporting business in the District of Columbia for forty-five years 
(App. 10). During the year 1921 Appellee became associated with one 
George L. Hart, Sr., and during the early 1940's Appellee's name was 
added to the firm name (App. 16 and 17). Laterthe firm became known 
as Hart & Harkins. Sometime later Mr. Hart withdrew, but allowed 
Appellee to continue to trade as Hart & Harkins under such arrange- 
ment (Def's Ex. 8; App. 10). 


On the 6th day of September, 1951, the Appellee formed a partner- 
ship with one Leon M. Golding under an agreement that, if the partner~- 
ship were dissolved, Appellee could continue to use the partnership 
name, but he was not required to pay Golding or his legal representa- 
tive for any good will (page 4 of Def's Ex. 8, at para. 13[c]). 


The Appellant purchased a portion of Golding's interest in the 
partnership, but Appellant did not purchase any portion of the Appel- 
lee's interest (App. 10). On the 1st day of January, 1956, a written 
contract was executed memorializing the aforesaid sale. The rights 
and obligations of the parties were carefully enumerated, and the con- 
tract provided: 

"No value for good will or firm name shall me included 

in any computation of a partner's interest.’ 
The agreement further provided that as long as George L. Hart, Sr. 
was alive his permission was needed to continue the use of his name 
(para. 15[c]; Pltf's Ex. 1). 


On the 4th day of April, 1958, the Appellee, Appellant and Golding 
executed a new agreement (Pltf's Ex. 3), providing for the sale of 
Golding's interest, part to Appellee and part to Appellant. On Septem- 
ber 6, 1961 Appellee became dissatisfied with Appellant as a partner, 
and decided to terminate the partnership (App. 10). Appellee spoke 
to one Sidney Cohen, the attorney for the National Reporters' Council, 
and Cohen spoke to Appellant. The Appellant and the Appellee then 
agreed to have Sidney Cohen arbitrate the matter (App. 11). The Ap- 
pellant and Appellee agreed to terminate the partnership as of Decem- 
ber 31, 1961. They further agreed to divide the cash in bank, Seteahy \~ 
five per cent to Appellant and seventy-five per cent to Appellee. The 
accounts receivable were divided in the same manner, and the equip- 
ment was appraised, and Appellant was to be paid by the Appellee 


twenty-five per cent of such appraised value. Work in progress, even 
if completed in 1962, would be similarly divided, after the costs of 
doing such work had been paid (App. 11 and 12). A special account 


was set up by agreement, into which all the collections on the partner- 
ship work were to be deposited and disbursed. 


The only dispute was with reference to the claim of Appellant for 
twenty-five per cent of the "good will.” Appellee asserted that under 
the contract no good will was to be included in computing either share. 
Cohen did not arbitrate this item, as Appellant became dissatisfied 
with Cohen after he had indicated that his view was the same as that 
of the Appellee. 


On January 2, 1962, Appellant received his twenty-five per cent 
of the bank account (Def'ts Exs. 4 and 2). The personal property was 
appraised, and Appellant received twenty-five per cent of this value 
from the Appellee. The proceeds from the special bank account were 
disbursed in the proper proportions (Deft's Ex. 2; App. 14). 


On and after January 1, 1962 Appellant continued to work as a 
reporter for Appellee, and was familiar with the fact that Appellee was 


operating from the same location and using the same telephone: num- 
ber (App. 14). Appellant notified Appellee on June 11, 1963 (Pltf's Ex. 
5) that he would accept no further reporting assignments after June 
19, 1963. 


Appellee's business came from contracts made personally with 
him and by reason of his friendship with many attorneys in the Dis- 
trict of Columbia. Mr. Hart had been inactive in the business since 
1951, and the firm name carried no business value, but as long as 
Mr. Hart lived Appellee did not want to drop his name for fear: it 
would hurt Mr. Hart. 


Shortly after Appellant left the employ of Appellee he brought this 
suit, and thereafter negotiations ensued between counsel for Appellee 
and counsel for Appellant. These negotiations sought some method 
by which the litigation could be terminated. During the negotiations 
counsel for Appellee suggested a method which Appellee's counsel 
was willing to recommend to Appellee, by which the entire dispute 
could be settled, but this was not agreed to by Appellant and was there- 
fore not submitted to Appellee who had never approved such offer or 
authorized it. Evidence of the offer was excluded by the court, when 
offered by Appellant as a basis for determining good will value. 


Appellant testified that in his opinion there was value in the name 
of Hart & Harkins, and he fixed the value of the good willat $40,000.00; 
but he admitted that under the contracts the name could not be deliv- 
ered to a third-person purchaser, nor could the good will be sold with- 


out an agreement to restrain both Appellee and Appellant from com- 
peting. 


REFERENCE TO STATUTES INVOLVED 


The Appellant, under sub-section "Statutes Involved," has quoted 
from the Uniform Partnership Act which was not in effect at the time 
of the partnership existence, and which did not come into effect until 
nine months after this partnership had ceased. 


SUMMARY OF ARGUMENT 


1. The contract of partnership particularly eliminated good will 
as an item to be computed in determining the partnership interests. 
The parties having so agreed, are bound by their agreement. 


2. Good will is a tangible asset only when it is incident to or con- 
nected with a going concern or business, and cannot be disposed of 
independently of the business. 


3. To prove good will value it is necessary to offer sufficient 
data from which the court may properly estimate the amount, and this 
data must be established by facts rather than by mere conclusions of 
witnesses. 


4. An accountant as an expert may testify as to the good will of a 
business, only by referring to the facts and figures and particularly 
the estimate of past profits. An accountant, when so testifying, may 
describe the rule adopted by his profession upon which he calculates 
the value of good will. 


5. An agreement to arbitrate contained in a contract may be 
waived by an election to proceed in court, and in this case such an 


election was made and the right to complete arbitration was waived. 


ARGUMENT 
I 


The Contract Provided That Good Will Would Not Be 
Included in Computing a Partner's Interest 


The parties, having agreed not to include good will in computing 
either partner's interest upon final dissolution, are bound by that 
agreement, and the court so held. 


Good will is a tangible, but only as an incident, as connected with 


a going concern or business and locality or name, and is not suscep- 
tible of being disposed of separately — Mayer Fertilizer & Junk Co. 
v. Virginia-Carolina Chemical Co., 35 U.S. App. D.C. 425. 


In its findings of fact the court said: 


"The question is simply one whether Barnes had a 
right, upon the termination of the partnership on 
December 31, 1961, to a 25 per cent interest in 
the good will of the business, it being his conten- 
tion that the contract so provided. 


‘Paragraph 15 of the contract entered into on the 
lst day of January, 1956, between Harkins, Gold- 
ing and Barnes, provided that upon final dissolu- 
tion of the partnership the affairs of the partner- 
ship should be liquidated forthwith. It also pro- 
vided that no value for good will or firm name 
should be included in any computation of a part- 
ner's interest. 


"The plaintiff contends that there was no final dis- 
solution. Instead hé says that the partnership was 
terminated and that termination is different than 
dissolution. 


"| The Court takes the view that ‘dissolution’ 
and 'termination’ are really the same thing; that 
if a partnership is dissolved, certainly it is term- 
inated — or, if a partnership is terminated, it 
certainly is dissolved. Therefore it is the Court's 
opinion that when Barnes agreed with Harkins that 
the partnership be terminated as of December 31, 
1961, he in effect retired from the partnership on 
that date and the partnership was terminated and 
dissolved. Under paragraph 15 of the January 1; 
1956 agreement, neither partner was entitled to 
any value for good will or firm name in computing 
his interest." 


I 
Proof of Good Will 


Generally, good will is proven by testimony of competent persons, 
based upon the estimate of past profits. It is not always so, but it is 
generally the rule — Burton v. Burton, 326 P.2d 855, 161 Calif. App. 
2d 572. 


In Levene v. City of Salem, 229 P.2d 255, 191 Oreg. 182, the court 
said: 


"Good will is recognized by the courts as being prop- 
erty, although it is a species of property which is 
always incidental to the tangible property of the busi- 
ness... . It is said that the rule for measuring dam- 
ages for injury to or destruction of good will is the 
same as that for measuring damages for injury to or 
destruction of any other species of personal property. 
. . . We are cautioned, however, against the allowance 
of speculative or conjectural damages in this connec- 
tion. . . . The evidence must afford sufficient data 
from which the court or jury may properly estimate 
the amount of damages, which data shall be established 
by facts rather than by mere conclusion of witnesses." 


In the case of Schuh Trading Co. v. Commissioner of Internal 
Revenue, 95 F.2d 404, at page 410, the court said that there was no 
specific rule, but that each case had to be determined on its own facts. 


In considering the nature of the testimony to be offered in the 
Levene v. City of Salem case, supra, the court said: 
"It is no doubt competent for the owner of a business 
to give his opinion in evidence of the value of good 
will. . . . We think, however, that his competency 
is based not on the simple fact that he is the owner, 
but that he is "thoroughly conversant with the busi- 
ness and with the management in all its details,’ and 
that his opinion should be given only after stating 
the facts showing his comptency." 
The Levene case involved a claim for damages because of a flooding 
in which certain damage was done and four dogs were drowned. Levene 
was a veterinarian and operated an animal hospital. Levene's claim of 
damage to his good will was predicated upon the fact that the four 
owners of the dogs were very unhappy about their deaths by drowning, 
and he presumed that they would contact others and that these others 
would be adversely affected, and that this would thus affect his 'busi- 
ness. This testimony was held not competent to prove loss of good 
will. 


In the case at bar, insofar as the testimony of the accountant is 
concerned, he did not testify as to the rule adopted by his profession 
upon which one could calculate the value of good will, but he asserted 
that the only method was what the persons said the good will was 
worth. This is so contrary to the accepted principle that good will is 
predicated almost always on past profits, that his testimony was worth- 
less — Sharon v. Kansas City Granite & Monument Co., 125 S.E.2d 959, 
233 Mo. 547. 


In Appellant's brief he submits cases which support the doctrine 


that the owner of property is competent to testify as to the value there- 
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of, but he fails to cite cases involving good will. There is a difference 
between the required proof for good will and the required proof for 
tangible property, because good will is always incident to tangible 
property or a business. 


Il. 


The Arbitration Provision of the Contract 
Was Waived by the Election of the 
Appellant To Bring Suit 


Prior to the trial — as we have seen — but after the suit was 
filed and answered, the Appellant filed a motion styled ''Motion to 
Compel Defendant to Submit Grievance to Arbitration." 


Two objections were raised to this motion: First, that no mari- 


time transaction or transaction involving commerce were charged in 


the complaint, and therefore the statute, Title 9, U.S.C., Section 2, 
was not enforceable in this proceeding. Secondly, that Appellant 
brought suit and the Appellee answered, and that proceedings were had 
in the case, including depositions of witnesses. After this had hap- 
pened the Appellant then decided that the matter should be submitted 
to arbitration; and, presuming that this was a transaction involving 
commerce and subject to the federal law, the agreement of arbitration 
was waived by the election of the Appellant to bring suit. The cases 
seem all at one on this point. 


Galion Iron Works v. Adams Manufacturing Co., 128 F.2d 411, is 
a case directly on point, holding that the bringing of a suit and the 
answer to it is an election by both parties and a waiver of any arbi- 
tration clause in the contract. 


In the case of American Sugar Refining Co. v. The Anaconda, 
138 F.2d 765, it was held that the appellant's act in electing to sue, 
without adverting to or declaring on the arbitration agreement, was 
an attempted repudiation of the agreement; and, although that appellee 
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could have elected to hold the appellant to the agreement to arbitrate, 
yet when the appellee in that case elected to answer the suit, it was 
an election and the arbitration was no longer available. ; 


The case of American Locomotive Co. v. Gyro Process Co., 185 
F.2d 316, is to the same effect; and in the case of Almacenes Fernan- 
dez, S.A. v. Golodetz, 148 F.2d 625, at page 627, the court said: 


"If one party brings suit and the other party answers 
the complaint on the merits... their conduct in so 
doing is a waiver which will bind them both." 


CONCLUSION 


It is respectfully submitted that the trial court was correct and 


that the judgment should be affirmed. 
Respectfully submitted, 
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